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The President’s Page 


By WILLIAM P. GRAY 


The participation by this Association in 
the recent and current campaigns for judi- 
cial office has stimulated considerable in- 
terest (and one published criticism) on 
the part of our members. One of our 
eminent “old timers” tells me that a num- 
ber of years ago there was a strongly 
contested election for a Superior Court 
judgeship, and our Association took no 
part in it. This resulted in the rather wide- 
spread contention that it was a dereliction 
of public duty for the Los Angeles Bar Association to fail to ascer- 
tain and publish its collective preferences, inasmuch as the lawyers 
of the community were relatively well qualified to evaluate judicial 
candidates. This criticism was accepted as well merited, and for 
the past thirty-five years our Association has regularly held plebis- 
cites. Our by-laws now require that a plebiscite be conducted on 
the candidates in each contested local judicial election, unless the 
3oard of Trustees finds that in a particular election “it is imprac- 
ticable or inadvisable” so to do. 


William P. Gray 


Upon completion of the plebiscite, the Board ‘must thereupon 
make public announcement of the results, which announcement 
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shall record an endorsement by the Los Angeles Bar Association 
for the candidate for each office who receives the largest number of 
votes.” As was made apparent by recent events, this provision en- 
titles the “front runner” in a field of several candidates to receive 
the exclusive endorsement, even though he may lead his closest 
opponent by only a few votes and receive far less than a majority 
of the votes cast. Revision here appears indicated and is under 
study. 


After the endorsement is published, according to the by-laws the 
Board shall decide “whether and to what extent” a campaign shall 
be made in behalf of any or all candidates receiving the endorse- 
ments for the respective judicial offices. Following the recent spring 
plebiscite, the Board of Trustees felt that the large majorities re- 
ceived by the winners in four of the five contests constituted a 
mandate that a campaign be held as to those offices. It then appeared 
hardly fair to discriminate against the endorsed candidate in the 
remaining contest, and a campaign for all five was ordered. 


The “campaign” consisted of running, shortly before the elec- 
tion, a dignified advertisement in substantially all of the daily news- 
papers of general circulation in the County, inviting attention to 
the plebiscite endorsement and recommending the election of the 
five candidates. The entire expense of the Association’s campaign 
was covered by voluntary contribution from our members. 


My personal observation is that the policy of conducting both 
plebiscite and campaign is clearly and effectively in the public inter- 
est; I hope that you agree. The Board of Trustees will welcome 
your comments for future consideration. 


Rw) 
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Interview With Hon. Leon R. Yankwich, 
Chief U. S. District Judge 
By a Member of Bulletin Committee 


(Following is the second in a series of 
brief interviews with southern California 
judges prepared by members of the Bar 
Bulletin staff. The Bulletin gratefully ac- 
knowledges Judge Yankwich’s coopera- 
tion. ) 


Q. Judge Yankwich, for the Los Ange- 
les Bar Bulletin, can you give some of 





the most frequent difficulties that an at- 
torney accustomed to practicing in the 


Leon R. Yankwich 


State courts meets when he files an ac- 
tion in the Federal courts ? 


A. The thing that is overlooked, and which seems to cause the 
most delay for attorneys accustomed to practicing in the State 
courts, is that they do not need to have their stipulations approved 
by a judge in State courts. By contrast, no stipulation will be filed 
by the Clerk or is effective here unless it is approved by a Judge 
of this Court. 


Q. Is there any difference, in your opinion, in the way a Fed- 
eral judge conducts a trial as distinguished from the manner in 
which a State court judge conducts a trial? 


A. Yes, there is a difference. Since I have served on both 
benches, I believe I am in a good position to explain it. Many 
attorneys who usually practice in the State courts do not realize 
that in the Federal Courts, as Mr. Chief Justice Hughes has stated, 
the Judge is “the governor of the trial.” (Quercia v. United States, 
289 U.S. 466, 469). It is, therefore, his duty to participate actively 
in the case and to intervene, even in jury cases. It is the Federal 
judge’s right to express his opinion on the facts, even in criminal 
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jury cases. The Federal judges in this district resort to comments 
on the facts in rare cases only, to prevent deceptive theories from 
being implanted in the minds of the jurors by astute attorneys. 
And it is to be remembered that in commenting on the facts the 
judge “‘may analyze and dissect the evidence, but he may not either 
distort it or add to it.” (Quercia v. United States, supra p. 470.) 


(). Is there any difference in the way a jury is chosen in a 
Federal court ? 


A. Yes, there certainly is. Under the Rules of Federal Procedure, 
in both civil and criminal cases, the selection of the jurors is made 
through the judge. The Federal judge usually conducts the inter- 
rogation of the jurors. Lawyers who ordinarily practice in the 
State courts of our State are constantly surprised when they can- 
not “condition” jurors by unlimited interrogation of the panel 
before the jury is chosen. The method followed in the Federal 
courts has been the rule since their establishment. 


©. Would you say that the lawyer used to the practice in our 
State courts would have difficulty with the Federal Practice? 


A. I do not believe that he would, because most of the simpli- 
fied procedures, especially on the civil side, have long existed 
in the California State courts. California lawyers should have no 
difficulty accommodating themselves to our Federal practice. 


©. What is the difference in Federal practice as to whether a 
cause of action must be stated in the complaint ? 


A. Some discussion has arisen under Rule 8 of the Rules of 
Federal Procedure, as to whether a “claim” is a “cause of action.” 
There is language in some decisions in Eastern circuits that a 
“claim” does not mean a “cause of action.” But it has been the 
view of the judges of this Circuit that a complaint must state a 
legally enforceable claim, which is all “a cause of action” is. In 
1954, while I was sitting on the Court of Appeals of this Circuit, 
I wrote the opinion in the case of Sidebotham v. Robison, 216 F. 2d 
816, committing the Ninth Circuit Court of Appeals to this view, 
which had been previously expressed by some of the Circuits 
other than the Second. Indeed, I found support for the view in 
prior decisions of the Ninth Circuit, dating back to Patten v. Den- 


nis, 134 F. 2d 137, decided in 1943. 
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Legal Relationships Between Stockbroker 


and Customer 
By THOMAS F. CALL* 


At the time we reach for the telephone to place a buy or sell 
order with our personal stock broker for a designated stock, secur- 
ity or commodity, few of us stop to consider the chain of legal 
consequences initiated thereby. At the time the order is placed a 
relationship of principal (customer) and agent (broker) is created 
with the corresponding rights and obligations resulting from the 
relationship. If the order placed be one of purchase, at the time 
it is consummated the brokerage house must advance funds to 
cover such purchase and the relationship becomes that of debtor 
(customer ) and creditor (broker) until paid by the customer. Con- 
versely, if the order placed be one of sale, after the sale has been 
consummated and the funds received by the broker, the relation- 
ship is reversed and the customer is the creditor and the broker 
the debtor until such funds are remitted. 


Another relationship arising out of a margin purchase trans- 
action, in which the broker advances a large part of the funds, is 
that of pledgor-debtor (customer) and pledgee-creditor (broker) 
with the resulting rights and obligations incident thereto. 


With the tremendous increase since World War II in the num- 
ber of shares, securities and commodities being traded daily and 
the number of persons trading in the various markets, there has 
come a corresponding increase in litigation arising out of these 
transactions. The greatest number of such cases arises out of a 
disputed question of fact as to (1) precisely when, on a fluctuat- 
ing market, the customer instructed the broker to sell; and (2) 
whether or not certain purchases made by the broker were author- 
ized by the customer. A related question of fact is, if the broker 
fails to sell as instructed or makes an unauthorized purchase, did 
the customer subsequently ratify this by his failure to repudiate 
the broker’s actions. 


As a matter of law, the stock broker is responsible for any negli- 
gence on his part in failing to execute orders of his customer or 


*Member, Los Angeles Bar Association, and with the firm of Darling, Shattuck & 
Edmonds. 
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failing to notify his customer that he has been unable to follow 
instructions.’ 


Consequently, the sharp trader will take the position when the 
market breaks that he had instructed his broker to sell just prior 
to the break, or that he had not authorized the purchase of cer- 
tain stocks. Yet, it invariably develops that this purported instruc- 
tion to sell was by telephone, and, of course, no one else heard it, 
unless it happened to be a friend or relative of the customer who 
heard his end of the call. The broker’s answer is that he merely 
discussed with his customer the advisability of selling and that no 
such instruction to sell was ever given. Further, that he has no 
record in his files of such an order being given (it being his busi- 
ness practice to make a written notation of all such sale orders.) 
Such practices place these traders in the position of being able 
to play the market at the broker’s expense. If the market rises, 


1Wotkyns v. Wm. R. Staats Co., 8 Cal. App. 2d 545, 47 P. 2d 748 (1935) 
Cisler v. Ray, 213 Cal. 620, 625, 2 P. 2d 987 (1932). 
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the customer says nothing and takes his profit, but if the market 
declines the customer then assumes the opposite position. 

What little law has developed in this field has been of some help 
to the broker by placing upon the customer the duty of unequi- 
vocally repudiating the broker’s failure to sell or his unauthorized 
purchase of stock. Any conduct less than an unequivocal repudia- 
tion could result in a finding of fact by the court that the customer 
had ratified the broker's actions. Ratification has been defined by 
Mecham on Agency (2d Ed.) $347, as the subsequent adoption 
and affirmance by one person of an act which another, without 
authority, has previously assumed to do for him while purporting 
to act as his agent. By such ratification the principal absolves the 
agent from responsibility for loss or injury growing out of the 
unauthorized transaction. Ratification may be proved not only by 
an express assent but also by implication from the principal's ac- 
quiescence or failure to dissent within a reasonable time after being 
informed by the agent what has been done.? 

The California Case of Griffin v. Payne, 133 Cal. App. 363, 24 
P. 2d 370 (1933), sets forth the rule at page 373 as follows: 

“In considering appellant’s second contention that the three 
purchases of September, 1929, were unauthorized by Payne, 
and that he should not be required to pay for them, we must 
bear in mind that he was notified of the first two purchases by 
telegram and a memorandum by mail on the day they were 
made, and of the second purchase by mail, and that he also 
received by mail shortly after October 1, and November 1, 
1929, itemized statements of his account showing these pur- 
chases, and that he did not object to their having been made 
until November 14, 1929, after their greatly reduced market 
values had made a loss from the purchases certain. We think 
these facts show a ratification of the purchases under the rule 
laid down by the United States Circuit Court of Appeals in 
the case of Leviten v. Bickley, Mandeville & Wimple, 35 F. 
825, where the facts involved are very similar to those of the 
instant case.” 

The leading text on the subject of broker and stock exchangés, 
Meyer, in the Law of Stock Broker and Stock Exchanges, at page 
410, says: 

“The first principle of ratification in stock brokerage trans- 
actions is that a customer who wishes to take advantage of his 
broker’s wrongful act must repudiate that act. If he does not he 
is deemed to have ratified it. He may not merely sit by and do 


*Law v. Cross, 66 U.S. 185 (1862). 
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nothing, but is bound at the risk of loss of his claim affirma- 
tively to indicate his repudiation . . . 


“This doctrine is not unfair, for the customer should not 
have the privilege of withholding approval or disapproval until 
the market has taken a turn for the better or for worse, and 
then assuming the position which turns out the more profitable. 
To accord the customer that privilege would enable him to 
speculate at his broker’s expense. Moreover, the broker should 
not be placed in a position where he does not know whether 
his act will be affirmed or disaffirmed, and therefore cannot 
act intelligently to minimize his own loss before the market has 
undergone too great a change.” 


At page 413: 


“In order that a repudiation may be effective to preserve 
the customer’s rights, it must indicate an intention to disaffirm. 
It is insufficient if it merely expresses the opinion or assumes 
the position that the transaction was unauthorized.” 


‘... An unauthorized act may be ratified and adopted, and 
an assertion that the act was wrongful is not an assertion that 
it was repudiated. Accordingly, it has been held that a repudia- 
tion has not been affected by a statement that the sale was un- 
authorized; or by a claim of what the customer felt himself 
justly entitled to; or by an explanation of the reason why the 
purchase made by the broker should not have been made.” 


The case of Leviten v. Bickley, Mandeville & Wimple, 35 F. 2d 
825, (a second Circuit Court of Appeal decision in 1929 from the 
State of New York) gives additional aid at page 827 in stating: 


“He cannot, by holding his peace, and apparent acquiescence, 
have the benefit of the contract if it should afterwards turn 
out to be profitable, and retain a right to repudiate if other- 
wise.” 

In addition, Sullivan v. Bennett, 246 N.W. 90, (1933, Michigan) 
states at page 92 in referring to broker and customer: 


“The general relationship of principal and agent, with its 
reciprocal incidents of good faith, candor and confidence, the 
not unusual departure by agents from instructions to the bene- 
fit of their principals, and the some time misunderstanding of 
directions, make it a reasonable rule that the acts of an agent 
shall be deemed ratified by the principal, after knowledge of 
the departure . . .’”* 


Another frequently arising problem is to what extent is the 
customer entitled to rely upon the statements of a broker as repre- 
%Accord: Weiner v. Mullaney, 59 Cal. App. 2d 620, 637; 140 P. 2d. 704 (1943). 


(facts showing no ratification). Smith v. E. F. Hutton & Co., 123 New York Supp. 656, 
660, (1910). Buck v. Houghtaling, 96 New York Supp. 1034, (1905). 
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sentations of fact and not opinion as to when the customer should 
buy or sell. Some customers attempt to hold the broker legally 
responsible for such recommendations. The law is well settled in 
this country and in England that the broker acts as agent for the 
customer and accordingly has the same general rights, duties and 
liabilities as other classes of agents.‘ 


The ordinary relationship between customer and broker, as 
principal and agent, does not justify taking this relationship a step 
farther and creating a relationship of trust or a confidential one 
although it is true that in certain instances a factual situation 
could exist in which the customer, because of prior dealings with 
the broker, had great personal confidence and trust in the broker. 
The general relationship of principal and agent imposes a duty 
on the agent to use considerable skill and care, the highest duty 
of good faith toward the customer, to make no secret profit at the 
expense of his customer, to follow instructions and to communicate 
all information to the customer, as in any other agency relation- 
ship.’ But in the normal business dealings between broker and 
customer there is no confidential relationship. In order to create 
a confidential relationship something more must be shown than 
mere friendly relations or confidence in another’s honesty and 
integrity.® 


The tie between broker and customer is generally strictly a busi- 
ness relationship. The customer knows, of course, that the broker 
is an employee of or a partner in a brokerage firm who makes his 
living from commissions received from transactions in the stock, 
security and commodity market. The broker furnishes his cus- 
tomer with market letters covering information that he has avail- 
able concerning the stock, security, or commodity in which his 
particular customer is interested. In addition to such information, 
many sophisticated investors retain paid investment counselors 
and themselves consult Standard & Poors reports, the Wall Street 
Journal and the Journal of Commerce for the latest information on 





4Cashman v. Root, 89 Cal. 373, 375, 26 P. 883, (1891), Griffin v. Payne, 133 Cal. 
App. 363, 371, 24 P. 2d. 370 (1933). 
‘Adams v. Herman, 106 Cal. App. 2d 92, 98-99, 234 P. 2d 695; (1951); Wotkyns v 


v. 
Wm. R. Staats Co. (supra (1), M cPhetridge v. Smith, 101 Cal. App. 122, 281 P. 419 


(1929), Liberman v. McDonell, 97 Cal. App. 171, 179, 275 P. 486 (1929); Weiner v. 
Mullaney (supra (3)). 

McDonald v. Jones, 129 Cal. App. 2d 519, 522, 277 P. 2d 477 (1954), Mead v. 
Smith, 106 Cal. App. 2d 1, 4, 234, P. 2d 705 (1951); Hausfelder v. Security First 
National Bank of Los Angeles, 77 Cal. App. 2d 478, 482, 176 P. 2d 84 (1946). 
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current market conditions. The broker’s statements as to market 
trends are based on the same information furnished his customer 
and are not based on facts or information not revealed or avail- 
able to his customer. The operations of the stock and commodity 
markets, together with the known risks and the extraneous in- 
fluences, are such that no one should be entitled to rely on an- 
other’s opinion as to when the customer should buy or sell to 
the extent of having a litigable claim should the opinion prove to 
be wrong. The very nature of the market operation is a divergence 
of opinion as to which way it will go. The market speculators on 
the short side are of the opinion it will go down and those on the 
long side take the opposite point of view and thousands of such 
transactions are consummated every day. This proposition should 
prevail even though the customer has had no previous experience 
in the market and such fact is known to the broker, provided the 
broker does not purport to base his opinion on confidential infor- 
mation not available to the customer. The fair and conscientious 
broker, of course, should not pass on to his customers unfounded 
rumors and vague tips. His opinion should be that of a fundamental 
market analyst concerned only with such things as the relative 
strength of corporations in a competitive business, price-earnings 
ratios, relative management ability and financial strength, sales 
volume, research programs and the long term outlook. After all, 
the customer has available all of the broker’s information plus 
any other information and advice that he desires to obtain. He 
should study this information, ask all of the questions he desires, 


and then make up his own mind as to what to do. 


Again, there may be a special factual situation in which state- 
ments by a broker to a customer have been held to be misrepre- 
sentations of fact and not mere matters of opinion. In White v. 
Financial Guarantee Corp. Ltd., 13 Cal. App 2d 93, 56 P. 2d 550 
(1936, 2d App. Dist. Div. 1), the jury returned a verdict against 
the defendants including exemplary damages. The jury found 
that the plaintiff was an elderly woman with limited experience in 
dealing with stocks and securities and that the defendants misrepre- 
sented to her that defendants were in a good position to have in- 
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side information regarding the condition of the investment markets 
in New York and the political, industrial and credit situation in 
Washington, D. C. and that defendants had direct telegraph wires 
to the various exchanges and advance information as to the future 
transactions and movements on the New York Exchange, making 
it possible to make profits for its customers. On appeal, the court, 
in answer to appellants’ contention that these representations were 
merely matters of opinion states at page 97: 

. Moreover, the expression of opinion may amount to 
fraud where it is accompanied by active misrepresentations 
or concealment, or where it relates to a subject as to which 
the parties have no knowledge or means of ascertaining the 
truth ... The general rule is that one has a right to rely on 
statements of material facts essentially connected with the 
substance of the transaction where one of the parties is ignor- 
ant or inexperienced in regard to matters concerning which 
material representations are made, and such ignorance is 
known to the other party, who is also aware that reliance is 
being placed on his representations, and that the facts are not, 
and cannot be expected to be, within the first party’s knowl- 
edge (12 Cal. Jur. 754, and cases cited) ; and if one material 
statement be false it is sufficient ground for rescission. (Bee- 
man v. Richardson, 185 C 280, (196 Pac. 775.) .. .” 


The normal rights and obligations between customers and the 
brokerage house are set forth in various written agreements en- 


99 «66 


titled “customer's agreement,” “margin agreement” and “hedging 
agreement.” These agreements generally provide that all transac- 
tions are subject to the rules, regulations and customs of the par- 
ticular exchange and its clearing house on which the customer is 
trading. Hence, the customer is held to have conferred upon his 
broker authority to conduct transactions on his behalf according 


to such rules, regulations and conditions.’ 


Thus, a stock broker carrying a margin account for a customer 
makes calls for further margin in pursuance of the rules and regu- 
lations of the exchange where the transactions have been exe- 


*Cisier v. Ray, (supra (1)); Thomson v. Thomson, 146 N. E. 451 (Ill. 1925); A. L. 
Jameson & Co. v. Redfield, 118 Cal. App. 59, 60, 4 P, 2d 817 (1931), Woltz v. E. F. 
Hutton & Co. 55 Cal. App. 741, 743, 204 P. 248, (1921): 

“It appears from the undisputed evidence that plaintiff in writing stipulated that 
the purchase of stock ordered should be subject to the rules, regulations, and customs 
of the stock exchange where the order was executed; that the purchase was made on 
the New York stock exchange, the rules, regulations, and customs of which provided 
that such contracts were not to be consummated until the day following that of the 
purchase, at which time the transaction was to be closed by the seller delivering the 
stock upon payment therefor by the purchaser.” 
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cuted and has the authority to sell a commodity purchased when 
the customer fails to maintain an adequate margin after a reason- 


able notice.* 


In a typical margin transaction the customer contracts with the 
broker to pay the agreed margin, to maintain a sufficient margin 
at all times, and to take the commodity purchased when requested 
by the broker and to pay the balance therefor. The relationship be- 
tween them until the broker purchases a commodity is that of a 
principal and agent. Thereafter, the broker holds the commodity 
to secure the money he has advanced for its purchase. The broker 
then assumes a new position and the relationship becomes that of 
pledgor (customer) and pledgee (broker). On the other hand, 
the broker agrees to execute the order of his customer; to pay the 
difference between the customer’s margin and the full purchase 
price; to have available at all times an amount equal to the shares, 
securities, or commodities purchased; to forward the same to the 
customer upon receipt of full payment; and to sell any order and 


account for the proceeds.° 


Upon the execution of a margin transaction, the title to the 
stock, security or commodity immediately vests in the customer 


10 


as owner 


Upon delivery to the broker, he may retain the security to se- 
cure the funds he had advanced for its acquisition and the relation- 
ship then becomes that of pledgor and pledgee. As any other 
pledgee, the broker may not use the pledged securities for his 


8Wolts v. E. F. Hutton & Co. (supra (7)). 

®Griffin v. Payne, (supra (4) 371-372): 

“The Supreme Court of the United States had occasion to consider the reciprocal 
obligations of a broker and customer under a marginal contract in Richardson v. 
Shaw, supra, and the following was quoted with approval from Merkham v. Jaudon, 
41 N. Y. 235, in that opinion: The broker undertakes and agrees: 1. At once to 
buy for the customer the stocks indicated. 2. To advance all the money required for 
the purchase beyond the 10 per cent furnished by the customer. 3. To carry or hold 
such stocks for the benefit of the customer so long as the margin of 10 per cent is 
kept good, or until notice is given by either party that the transaction must be closed. An 
appreciation in the value of the stocks is the gain of the customer, and not of the 
broker. 4. At all times to have, in his name and under his control, ready for delivery, 
the shares purchased, or an equal amount.of other shares of the same stock. 5. To 
deliver such shares to the customer when required by him, upon the receipt of the 
advances and commissions accruing to the broker: or, 6. To sell such shares, upon 
the order of the customer, upon payment of the like sums to him, and account to 
the customer for the proceeds of such sale. Under this contract the customer under- 
takes—1l. To pay a margin of 10 per cent on the current market values of the shares. 
2. To keep good such margin according to the fluctuations of the market. 3. To take 
the shares so purchased on his order whenever required by the broker, and to pay 
the difference between the percentage advanced by him and the amount paid therefor 
by the broker.” 

WRichardson v. Shaw, 209 U.S. 365 (1908), 
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own benefit unless permitted to so do by his customer and any 
unlawful action by the broker (such as a sale or repledging of 
securities by the broker after the customer has paid for them in 
full), may submit him to an action by his customer for conver- 


sion,"! 


The customer suing his broker for conversion may elect as his 
measure of damages, if he initiates legal action within a reason- 
able time, the highest market value of the securities at any time 
between the conversion and the verdict of the jury or decision of 
the court. Such an election need not be pleaded by the customer 
but may be made during the course of the trial.’ 


“Richardson v. Shaw, 209 U.S. 3605 (1908); Blankenhorn-Hunter-Dulin Co. v. 
Thayer, 199 Cal. 90, 95, 247 P. 1088 (1926); Edwards v. Jenkins, 214 Cal. 713, 729, 7 
P. 2d 1020 (1932); In re J. C. Wilson & Co. 252 F. 631. (1917). 

Friedman v. Renz, 31 Cal. App. 2d 71, 73, 87 P. 2d 386 (1939); Potts v. Paxton, 
171 Cal. 493, 497, 153 P. 957 (1915): 

“A plaintiff is entitled to this highest market value only where he has prosecuted 
his action with reasonable diligence. This highest market value is the highest market 
value after the conversion and up to the moment of the rendition of the verdict, and 
manifestly during all of that time, if he has prosecuted his action with reasonable 
diligence, the option or election is open to him. He is not required to plead it.” 


ATTORNEYS RECEIVE SPECIAL 
CONSIDERATION FROM WM. L. GREER 


If you are considering a new car, by all means come 
to GREER-HALDEMAN before you buy any new car. 
At GREER-HALDEMAN you receive special consideration 
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clients—our customers—regard your choice as an ex- 
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1956 Pontiac, regardless of the list price, trade-in allow- 
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PRESIDENT. 
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@ See our account executive assigned to professional 
men, Mr. Edward Shuey. 
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The Threat to California’s Water Rights 
in the Colorado River Storage Project: 


A Response 


By CONGRESSMAN CRAIG HOSMER' 





s | In two articles in the Los Angeles Bar 
Bulletin (31 Bulletin 133, 171), Congress- 
man Clair Engle charges that California’s 
interests have been harmed by opposing 
enactment of the Colorado River Storage 
Project,* which, he says, will not deprive 
California and the other Lower Basin 
States of the waters of the Colorado River 
Basin to which they are entitled under the 
Colorado River Compact (31 Bulletin 
184). 

The Engle thesis that the Colorado River Storage Project would 
not harm California’s entitlement was fully developed by him at 
the hearings held by his Committee in March 1955 during his 


Craig Hosmer 


questioning of California witnesses.** Mr. Engle was fully and 
effectively answered at that time, as illustrated by the following : 

“Mr. Engle, If I correctly interpret that statement, it means 
that this Congress could authorize, and the Bureau of Reclama- 
tion could build, all of these participating projects without the 
impairing by as much as one bucketful the water to which Cali- 
fornia is entitled under the Colorado River project. 

“Mr. Ely. Subject to two qualifications: First, if they were 
built without the construction of storage works which would 
intercept Our water supply; second, to the degree that they do 
not involve transmountain diversions which would impair the 
quality of water.” (p. 982) 

* *x * . 

“Mr. Engle. All I am asking is, Do I interpret that statement 
correctly, that the State of California and the Colorado River 

3oard regard Glen Canyon, standing by itself, as a sound 
project? 





1United States Congressman (Republican), representing the 18th Congressional 
District (generally in and about Long Beach), Los Angeles County. 

*Public Law 485 (S. 500, H.R. 3383), 84th Congress, 2d Session; Act of April 11, 
1956, 70 Stat. 105. 

**Hearings before Subcommittee on Irrigation and Reclamation, House Committee 
on Interior and Insular Affairs on H.R, 3383, 84th Cong. Ist Sess. (1955). 
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“Mr. Ely. Not as proposed; no, sir. May I explain? 
“Mr. Engle. Yes, if you can explain that; go ahead. 


“Mr. Ely. In Glen Canyon, as proposed, the financial setup 
is based upon the assumption there may be withheld from the 
lower basin and accumulated in storage for power generation 
at Glen Canyon, water which may not lawfully be held there 
under the Colorado River compact. Such water must be released 
to the lower basin and is not available for power generation at 
Glen Canyon.” (p. 989) 

* * * 

“Mr. Ely. The storage project would be constructed, oper- 
ated and filled on the assumption that the upper basin may re- 
tain in storage during the filling period, which is about 20 years, 
some two to three million acre-feet per year that we say the 
lower basin is entitled to receive. It withholds that from us. 
That is the consequence during the filling period. There would 
be a consequent reduction in the quantity of water available 
for consumptive use in the lower basin in violation of the 
power contracts. I am still speaking of the filling period. After 
the reservoirs are filled, then the consequences depend upon the 
rate of development of the consumptive use in the upper basin. 
“The plans of the Bureau of Reclamation contained in House 
Document 364 are based upon the assumption that the ultimate 
consumptive use planned by section 2 of the bill will be at the 
rate of 9,500,000 acre-feet in extreme years and will average 
7% million and be calculated upon depletion instead of con- 
sumption at the site of use. That means a permanent depriva- 
tion of water from the lower basin of about 2 million acre-feet, 
taking into account the further consequences of the Mexican 
Treaty. 


“So my answer to you is, sir, that the effect of this project 

is immediate in withholding from the lower basin 2 million 

acre-feet or more per year to which we are entitled as soon as 

the gates are closed at Glen Canyon. That situation will pre- 
vail during the entire filling period. It will recur thereafter to 
the extent that the upper basin is developed in accordance with 

the plans presented in the project before you.” (p. 991) 

In February, 1955, almost a year later and just prior to House 
debate on the Colorado River Storage Project, Mr. Engle posed 
the same argument again, this time in an article inserted in the 
Congressional Record.* It was again promptly rebutted, this time 
by Congressman Sheppard of California.** The Engle article in the 
California Witnesses Prove that Colorado River Project Will Not Threaten 
California’s Water Rights.’”’ Cong. Rec., February 23, 1956, pp. A. 1731-36. 


**“The Upper Colorado River Storage Project Threatens California’s Water 
Rights,” Cong. Rec., February 28, 1956, pp. A. 1846-47, 
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Congressional Record then appeared in two parts in the March and 
April issues of the Los Angeles Bar Bulletin (31 Bulletin 133, 171). 
None of these three presentations of the same argument took into 
account the opposition offered to it. Stripped of all trimmings and 
personal attack, the real issues with respect to water are two: 


Will the Colorado River Storage Project deprive the Lower 
Jasin of water? If so, is this water to which the Lower Basin, and 
California, are entitled 7 


Will the Colorado River Storage Project deprive the Lower Basin 
of water? The answer is “yes.” 


On the first point, here is Raymond A. Hill, one of the West's 
most distinguished engineers :*** 


“16. When the Upper Colorado River Storage Project is 
constructed and in operation, there will not be a sufficient flow 
in the River below Lee Ferry to supply the full right of the 
Metropolitan Water District, namely 1,212,000 acre-feet per 
annum, It is quite probable that the flow will not take care of 
more than about one half of the full right. 

*x* * 


“18. Any reduction in the Colorado River Aqueduct diver- 
sions will mean a proportionate decrease in the amount of water 
available to the San Diego County Water Authority through 
the existing Aqueduct. Its effect on the Authority would be 
disastrous.” 

Again :* 


“If upstream depletions caused by reservoir evaporation, 
other consumptive uses within the basin, and transmountain 
diversions should amount to 3 million acre feet per year in 
excess of historical depletions, making a total of less than 5 
million acre feet per year depletion in the Upper Basin, then, 
assuming runoff in the future similar to that in the past : 

“(a) Glen Canyon Reservoir starting empty in 1927 

would not have filled until 1949, 

“(b) There would have been only 2 million acre feet of 
spill in 1949 and 4 million acre feet of spill in 1952, and 

“(c) At the end of March 1956 there would have been 
only 4 million acre feet of usable water left in Glen Can- 
yon Reservoir. 








ee He 


‘Report on Water Supply for Probable Future Developments in the San 
Diego County Water Authority,”” San Diego County Water Authority, September 12, 
1955. 

*Paper by Raymond A. Hill, Consulting Engineer, presented before the Water 
and Power Committee on the Los Angeles Chamber of Commerce, May 4, 1956, Re- 
printed in Cong. Rec., May 16, 1956, p. A. 3972 
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“It should be obvious that when the gates at Glen Canyon Dam 
are closed and storage commences there will be a period of at 
least 15 years in which the flow at Lee Ferry will not be more 
than 8,350,000 acre feet per year. It is also probable and almost 
certain that Lake Mead never will fill within the lifetime of any- 
one in this room unless it is full before the gates are closed at 
Glen Canyon Dam. This will require cutting back releases of 
water from Lake Mead to the minimum needed to satisfy present 
uses in the United States and to comply with the treaty between 
the United States and Mexico.”** 

But the whole financial plan of the Upper Basin Project is that 
Glen Canyon Dam and other Upper Basin storage dams, with 
aggregate capacities of 26,000,000 to 40,000,000 acre-feet, can, and 
will, be filled in 5 to 25 years. This assumes (1) that there will be 
“wet” years, when the flow at Lee Ferry would exceed 8,350,000 
acre-feet, and (2) that the Compact permits the Upper Basin to 
accumulate this excess to fill these reservoirs, even though it has 
been appropriated for use in the Lower Basin, e.g., by the Metro- 
politan Water District : in short, the Colorado River Storage Project 
can operate financially only by withholding water that otherwise 
would flow into Lake Mead for use in the Lower Basin. (Glen Can- 
yon Dam, capacity 26,000,000 acre-feet, is to be located in Arizona, 
in the Upper Grand Canyon; waters stored there can never physi- 
cally be used in the Upper Basin, but only in the Lower Basin and 
Mexico, It is a “cash register”, generating power for sale to sub- 


sidize Upper Basin reclamation projects. ) 


Glen Canyon can be filled only by depriving the Lower Basin 
of water. 


Is the water which will be withheld by the Colorado River Storage 


Project water to which the Lower Basin, and California, are en- 


titled? The answer, again, is “yes. 


On this second point Mr. Engle reaches his contrary conclusion 
by interpreting the Colorado River Compact in the manner which 


**Elsewhere in his paper, Mr. Hill explains the figure of 8,350,000 acre feet per 
annum as the sum of (1) the Upper Division’s obligation under Article III(d) to 
deliver 75,000,000 acre feet in each ten year period, and (2) its obligation under 
Article III1(c) to increase this delivery to meet one-half the Mexican Treaty burden 
of 1,709,000 acre feet per annum. He says: “The delivery of 8.35 million acre feet 
per year during this period (the past 32 years) would have left only 5.45 million acre 
feet per year as the supply available to the Upper Basin.” Actually the Upper States 
do not concede a liability to deliver as much as 8,350,000 acre-feet per annum in 
these circumstances. 
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Arizona advocates and California opposes in the pending Supreme 


Court case of Arizona v. California. 


The interpretation upon which Mr. Engle, supported by counsel 
for Arizona, disagrees with counsel for California is whether the 
United States and the Metropolitan Water District of Southern 
California lawfully contracted for the delivery to that District from 
Hoover Dam storage of 1,212,000 acre-feet of water per annum. 


Mr. Engle, like Arizona, says that 


“... The Metropolitan Water District has no right to 1,212,000 
acre-feet of water from the Colorado River” (Cong. Rec., 
Feb. 29, 1956, p. A1926). 

In the pending Supreme Court case, the State of California, the 
District and all other California defendants have jointly pleaded that 
the District is entitled to that quantity, for the use of which the 
District has built works costing some $300,000,000. 


The specific issue is whether or not California has a right to the 
use of “excess or surplus water unapportioned by the Colorado 
River Compact.” The Compact, under Article III (a), apportioned 
in perpetuity the beneficial consumptive use of 7,500,000 acre-feet 
per annum to the Upper Basin and apportioned a like amount to 
the Lower Basin; and under Article III(b) permitted the Lower 
Basin to “increase its use” by another 1,000,000 acre-feet per 
annum. The Boulder Canyon Project Act required California, for 
the protection of the Upper Basin States (in the event Arizona 
should not ratify the Compact ), to limit our State’s uses to 4,400,000 
acre-feet per annum of the 7,500,000 acre-feet apportioned by 
Article III (a) of the Compact, plus one-half of the unapportioned 
“excess or surplus.’ The Act directed the Secretary of the Interior 
to enter into water delivery contracts in accordance with that 
formula. He did so, contracting to store and deliver 5,362,000 acre- 
feet per annum for use in California, as part of the group of con- 
tracts under which the California users of Hoover Dam power and 
Colorado River water were required to underwrite the cost of 
Hoover Dam and the All-American Canal. Of this, 962,000 acre- 
feet are in the category of “excess or surplus.”’ The priorities of the 
old agricultural areas (Imperial and Palo Verde Valleys) absorbed 
the first 3,850,000 acre-feet, leaving available for the Metropolitan 
Water District only 550,000 acre-feet of the uses apportioned by 
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Article II] (a). As a result, 662,000 acre-feet of the District’s con- 
tract rights and 300,000 acre-feet of the agricultural rights are 
dependent upon the physical and legal availability of “excess or 
surplus” for use in California. It may or may not physically exist 
in some years, but if it exists, California most certainly has a legal 


right to it. Mr. Engle contends that we do not. 


This involves two questions: Does this expression ‘“‘excess or 
surplus” include the million acre-feet of ‘increase of use” permitted 
to the Lower Basin by Article I11(b) ? California’s Attorney Gen- 
eral says yes. Arizona and Mr. Engle say no. In addition, does the 
Project Act recognize California’s right to the immediate use of 
“excess or surplus” as California contends, or must the right thereto 
await the creation of a new compact, with Arizona’s consent, as 


Arizona and Mr. Engle believe ? 


(To Be Continued Next Month) 
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Tax Reminder 
By STAFFORD R. GRADY* 


RECENT CHANGES IN INTERNAL REVENUE CODES 
AFFECTING TRADE MARKS, TRADE NAMES AND 
PATENTS. 


On June 29, 1956, the President approved H. R. 6143, which 
contained, inter alia, two significant amendments to the 1954 and 
1939 Internal Revenue Codes insofar as they affect trade marks, 


trade names and patents. 


A new provision, Section 177, was added to the Internal Revenue 
Code of 1954. It provides in substance that expenditures directly 
connected with the acquisition, protection, expansion, registration 
or defense of a trade mark or trade name may, at the election of 
a taxpayer, be deducted ratably over a period of not less than 69 
months. This new provision does not allow a deduction for any 
part of the consideration paid for a trade mark, trade name or busi- 
ness, but is designed to allow the amortization of such costs as 
attorneys fees and registration and litigation expenses, which here- 
tofore were required to be capitalized. The new section is expressly 
made applicable to taxable years beginn ng after December 31, 
1955. Appropriate adjustments to basis of such assets, for amounts 


allowed as deductions, must be made. 


The new law also amended Section 117 of the Internal Revenue 
Code of 1939 by adding a new sub-section (q) thereto granting capi- 
tal gains treatment to payments received by a “holder’’ of a patent 
in exchange for the transfer of all the substantial rights to a patent, 
regardless of whether the payments are payable periodically over 
a period generally coterminous with the transferee’s use of the 
patent or are contingent on the productivity, use or disposition of 
the property transferred. A “holder” must be an individual who 
created the property or acquired an interest therein for considera- 
tion prior to actual reducticn to practice of the invention covered 
by the patent, except that a “holder” cannot be the employer of 
nor “related” to such creator. This provision is expressly made 
applicable to taxable years beginning after May 31, 1950, and, in 


*Member of the Los Angeles Bar Association and its committee on Taxation. 
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effect, merely extends retrospectively to that date the favorable tax 
treatment granted amateur inventors by Section 1235 of the In- 
ternal Revenue Code of 1954. Attorneys with clients who have 
disposed of patents, or interests therein, whether through an out- 
right sale or through a “license agreement” in which the rights 
to “make, use and vend” under the patent are granted, might re- 
view this new provision. Capital gains treatment is available even 
though the patentee has not parted with title and even though he 
has not held the invention for six months before parting with the 
substantial rights. What heretofore have been reported as ordinary 
income “royalties” may very well now be treated as capital gains 
with resultant refunds of tax if valid claims are filed. 


JUNIOR BARRISTER LEGAL ESSAY CONTEST 


There is still time to submit entries in the Junior Barristers 
Eighth annual Legal Essay Contest. The winning essay and those 
receiving honorable mention will be published in the November 
issue of the Los ANGELES BAR BULLETIN. Other outstanding en- 
tries will be published in subsequent issues. In addition to the Judge 
Ashburn award of $100.00, the writer of the winning essay will 
receive considerable recognition from his fellow practitioners. Past 
winners (see July, 1956, BAR BULLETIN, page 271) will gladly 
attest to this fact. The writers of the articles receiving honorable 
mention will receive suitable trophies. 


Contest rules are as follows: 


Eligibility: All attorneys, whether Junior Barristers or not, who 
had not reached thirty-six on or before December 31, 1955; 


Subject: Any legal topic of interest or benefit to the bar ; 


Length: Approximately ten (10) legal size, double spaced, typed 


pages ; 


Copies: Four legible copies should be submitted. 


Deadline: Send entries to Junior Barrister Editorial Board, 815 
Security Building, Los Angeles 13, California, no later than 5:00 
P.M. Tuesday, September 4, 1956. 
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BCR CB CR CR CRI CRI CRI Be 
Silver Memories 
es Bri CBRE CRE GREY CR CRY CHI 


Compiled from the World Almanac and the L. A. Daily Journal of 
August, 1931, by A. Stevens Halstead, Jr. 


\@) 


In the race for appointments to the new 
judgeships in Los Angeles County, an un- 
paralleled situation exists. It is reported 
that the names of 1,763 lawyers, one-third 
of those registered in Los Angeles County, 
have been submitied to Governor Rolph 
for his consideration in filling the fou 
existing vacancies on the Municipal Court 
bench and the twelve on the Superior 





Court bench. Demands are being made 

A. Stevens Halsted, Jr. upon the governor to recognize political, 
racial and religious groups in making the appointments. 

Albert Crutcher, prominent member of the local bar, died fol- 
lowing a stroke of apoplexy at the age of 70. He was the senior 
member of Gibson, Dunn & Crutcher and the only surviving 
member of the original firm. He formed his original partnership 
with William E. Dunn in 1899, and in 1905 the firm was con- 
solidated with Bidwell, Gibson & Trask, another old-time law 
firm of this city. Prior to his partnership with Mr. Dunn, Mr. 
Crutcher served as his deputy for 12 years when the former was 
City Attorney. Mr. Crutcher handled Henry Huntington’s legal 
affairs during the expansion of the Pacific Electric system. 

> £754 

Six Los Angeles Municipal Court Judges have been promoted 
to the Superior Court: Judge Charles D. Ballard, presiding judge 
of the Municipal Court, Judge Georgia Bullock, who beomes 
California’s first Woman Superior Judge, Judge Charles E. Haas, 
Judge Guy F. Bush, Judge Henry M. Willis and Judge Carl A. 
Stutsman. 


In addition, the following well-known attorneys have been ap- 
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pointed to the Superior Court: Isaac Pacht, Francis J. Heney, 
Lewis H. Smith, Thomas P. White, Minor Moore and Clement 
L. Shinn. 

To fill the vacancies created on the Municipal Bench, the follow- 
ing prominent lawyers have been appointed by Governor Rolph: 
Joseph L. Call, Leo Aggeler, Clarence Kincaid, William J. 
Palmer, Oda Faulconer, Leroy Dawson, Irving C. Taplin, R. 
W. Kenney, Arthur Crum and Clement D. Nye. 


‘.4 

Raymond L. Haight, State Corporation Commissioner, has 
resigned in order to return to private law practice. Governor 
Rolph has appointed E. M. Daugherty to succeed Haight in the 
post. Daugherty was first appointed Corporation Commissioner 
by former Governor Stephens, holding over into the Richardson 
administration. After resigning from the State service, Daugherty 
took an executive position with a San Francisco bank, which he is 
now giving up to accept the Corporation Commission appointment 
at a salary of $7,500 a year. 

* * * 


A branch Superior Court has been established in Pasadena, 


with Judge Walton J. Wood presiding. The Long Beach rules 
will prevail at the start. 


* * * 

Higher prices for mid-continent crude oil and possible stabiliza- 
tion of the American petroleum industry were predicted by oil 
executives as the east Texas producing area, placed under martial 
law by Governor Sterling, ceased to gush. In Oklahoma, Governor 
W. H. (“Alfalfa Bill”) Murray stopped the flow of 3,106 wells 
in the pro-rated fields of his State. These Texas and Oklahoma 
shut-downs have cut the daily output by 1,000,000 barrels. 
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Brothers I n or A 


By George Harnagel, Jr. 


The 1956 convention of the Florida 
Bar offered inter alia golf, swimming, 
tennis, horseback riding and deep sea 
fishing. Offsetting these obvious attrac- 
tions were shopping tours for the ladies. 
Among the other features of the conven- 
tion was “a model lawyer’s office [could 
be they mean “a model office for a law- 
yer” | with the latest type furniture and 
equipment, and with arrangement de- 


George Harnagel, Jr. signed for highest efficiency . 


+ a 


“Each year the President Elect of our Association has, as one 
of his first duties and obligations of the office, to appoint the mem- 
bership of approximately fifty committees. The chairmen and 


membership of approximately two-thirds of these committees then 
march quietly into oblivion for one more year.”—The Detrott 
Lawyer. 

* * * 

“Stated as briefly as possible, the appellate judge wants to know 
what you are complaining about in the judgment appealed from, 
and why. He also wants to know what you have to say about the 
contrary position. He wants, in short, formulated and presented 
to him, with clarity and precision, directness and simplicity, the 
nature of your case, the controling facts, the determinative issues, 
and your position with respect to them. You cannot effectively 
formulate and present these to him unless you know the court’s 
rules, know your record, know the law, and know English.”— 
From an address by John B. Fournet, Chief Justice of the Lou- 


isiana Supreme Court. 
2” 


The Practice of Law in New York 


Question: When two attorneys on opposite sides of a certain 
case met in the office of one of them to go over some exhibits, 
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the attorney in whose office they met had a concealed tape-recorder 
in operation. Later this attorney, on the occasion of an argument 
in court, sought to use statements which had been made by his 
adversary and thus recorded as a means of overcoming his ad- 
versary’s argument. Is such practice unethical ? 


Opinion: The practice is unethical and should not be coun- 
tenanced. Canon 22 requires that the “conduct of the lawyer .. . 
with other lawyers should be characterized by candor and _fair- 
ness.” The employment of a concealed tape-recorder under the 
circumstances described is not consistent with candor and _fair- 
ness . . Opinion No. 813 of the Committee on Professional 
Ethics of the Bar Association of the City of New York. 

* * * 


“To begin with, we had all these documents (in the Investment 
Jankers Case). Well, you will hardly believe it, but they had 
actually in the Government's case planned to use 10,640 documents, 
and some of those were 400 or 500 pages long. There were all 
kinds of disputes about who prepared the document, who signed 
the document, to whom the document was sent; was it mailed; 
was it delivered; was it received; who got copies of it, and all 
this and that. Well, I got those lawyers in there and I said ‘If 
you think I am going to fool around in this trial, jackassing around 
over all these little details of who signed a paper, who delivered 
the paper, who got the paper, and all this and that, you are making 
one big mistake.’’—From an address by Harold R. Medina, 
Judge of the United States Court of Appeals for the Second Cir- 
cuit published in The Record of the Association of the Bar for 
the City of New York. 
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Opinion of Committee on Legal Ethics 


Los Angeles Bar Association 


OPINION NO. 235 
(July 12, 1956) 


LEGAL PUBLICATIONS. Attorneys Permitting Use of Name and 
Address in List of Contributors to a Legal Forms Publication is 
not Objectionable. 


A member of the profession, at the request of a publisher of 
a legal forms work, has submitted to such publisher forms of 
pleadings in litigation which has been successfully concluded. The 
publisher proposes to include such pleadings in its book of legal 
forms. The attorney has either drafted or contributed to the draft- 
ing of such pleadings. 

The publisher proposes to include the attorney’s name and 
address in the book, along with other contributors of like material, 
under a list or caption indicating that such parties are contributors. 


It does not appear that this would constitute a violation of the 
provisions of any of the Canons, nor does it seem that the practice 
would be subject to censure on any other ethical basis. The attor- 
ney, by submitting such pleadings, does become a contributor to 
the legal publication which is published primarily for the use of 
members of the legal profession. The listing of his name as a con- 
tributor appears to be both accurate and proper. 

This opinion, like all Opinions of this Committee, is advisory 
only. (By-Laws, Art. X, Sec. 3). 


OPEN LETTER 


The Committee on Public Relations of the Los Angeles Bar 
Association is seeking more effective ways to improve the rela- 
tions between lawyers and the public generally, and will welcome 
any comments or suggestions. If any member of the Los Angeles 
Bar Association has any suggestions that may be helpful to us, 
we shall be glad to hear from them. 

Sincerely yours, 
REID R. BRIGGS, 


Member Committee on Public Relations, 
634 So. Spring St., Los Angeles 14. 
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